Electronically Filed

3/25/2020 3:16 PM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies,

LAWRENCE

G.

Deputy Clerk

WASDEN

Attorney General
State 0f Idaho

COLLEEN D. ZAHN
Deputy Attorney General
Chief, Criminal

Law Division

KENNETH K. JORGENSEN
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
E-mail: ecf@ag.idaho.gov

IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE 0F IDAHO,

)
)

Plaintiff—Respondent,

NO. 47452-2019

)

V.

)

Ada County Case N0.

)

CR—FE-2013-14066

)

SHANE ERNEST PEREZ,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

Iss_ue

Has Perez

failed to establish that the district court

abused

its

discretion

by denying

his

successive Rule 35 motion for reduction 0f his uniﬁed sentence of 10 years, With one and onehalf years ﬁxed, imposed following his guilty plea to domestic Violence with traumatic injury?

Perez Has Failed

T0

Establish That

The

District

Court Abused

Perez and his live-in girlﬁiend, Michelle, were arguing

Its

Sentencing Discretion

when Perez “began squeezing

Michelle’s throat, causing her to get light headed to the point Where she

felt like

she

was going

t0

pass out.”

When

(PSI, p. 3.1)

Michelle “ca11[ed] out to her daughter t0

call police,”

“threw Michelle t0 the ground, causing a large abrasion to her right hip”; he then “held
the groun

7,
.

(Id.)

“attempted to dial 91
t0 break.”

Michelle was able t0 remove her cell phone

1,

(PSI, p. 4.)

but Mr. Perez grabbed the phone and threw

Michelle’s son and threw

The

state

him

her pocket and she

came out and attempted
(Id.)

to stand

it

up

Perez “grabbed

t0 the ground, causing his right ear t0 begin bleeding

from

[a]

(Id.)

charged Perez with domestic Violence in the presence 0f a child, attempted

strangulation, intentional destruction

0f a telecommunication

line,

and injury t0 a

child.

(R., pp.

Pursuant t0 a plea agreement, Perez pled guilty to an amended charge 0f domestic

49-51.)

Violence with traumatic injury and the state dismissed the remaining charges.

The

0n

across the patio causing

Mr. Perez by putting himself in—between Mr. Perez and Michelle.”

previous injury.”

[her]

Michelle’s daughter “began yelling at Mr. Perez t0 leave her mother

alone as she called 91 1.” (Id.) “Michelle’s young son then
to

it

ﬁom

Perez

district court

imposed a uniﬁed sentence 0f 10

years, with

(R., pp. 146-51.)

one and one-half years ﬁxed,

suspended the sentence, and placed Perez on supervised probation for ﬁve years.

(R., pp. 166-

72.)

Perez subsequently violated the conditions of his probation by committing the

of DUI, and the

district court

new crime

revoked his probation, executed the underlying sentence, and

retained jurisdiction. (Sealed documents, pp. 29-31 ;2 R., pp. 189, 192-95.) Following the period

1

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Perez 47452

psi.pdf.”
2

Page numbers 0f the sealed documents correspond With the page numbers 0f the electronic ﬁle
“Perez 47452 sealed.pdf.”

0f retained

suspended Perez’s sentence and placed him on

jurisdiction, the district court again

supervised probation for ﬁve years. (R., pp. 204-08.)

Perez

later violated the conditions

0f his probation a second time, by consuming alcohol

and being found guilty ofthe new crime of felony domestic
10, L.

24 —

p. 12, L. 5.)

for a reduction

battery.

(R, pp. 244-46, 299;

Tr., p.

At the disposition hearing, Perez’s counsel made an oral Rule 35 motion

0f sentence. (TL,

p. 19, L.

20 —

The

p. 20, L. 1.)

district court

probation and executed the underlying sentence without reduction.

revoked Perez’s

(R., pp. 301-04.)

Thirteen

days after the entry 0f the order revoking probation, Perez ﬁled a second Rule 35 motion for a
reduction 0f sentence.

(R., p. 305.)

The

district court

Perez ﬁled a notice of appeal timely from the

denied the motion.

district court’s

(R., pp. 312-15.)

order denying his Rule 35 motion.

(R., pp. 316-18.)

Perez asserts that the

district court

abused

its

discretion

by denying

his successive

Rule

35 motion for reduction of sentence in light of his “progress while on probation” and support

from

his eX-girlfriend

and stepson. (Appellant’s

written Rule 35 motion for a reduction of sentence

motion, which the

district court

the “ﬁling”

1),

because his

lacked jurisdiction t0 consider.

reduction 0f sentence.” I.C.R. 35(b).

App. 201

fails

was an impermissible, successive Rule 35

Idaho Criminal Rule 35 provides that “[a] defendant

(Ct.

Perez’s claim

brief, pp. 3-4.)

may

only ﬁle one motion seeking a

In State V. Hurst, 151 Idaho 430, 439, 258 P.3d 950, 959

the Idaho Court 0f Appeals, interpreting the language 0f I.C.R. 35 that prohibits

of only one Rule 35 motion, held

reduction 0f sentence, Whether written or oral,

that,

is

allowed.”

“the prohibition of successive motions under Rule 35

137 Idaho 730, 52 P.3d 875

(Ct.

App. 2002).

under the

is

rule,

“only a single motion for

Moreover, the Court has held that

a jurisdictional limit.” State

V.

Bottens,

At the disposition hearing, Perez’s counsel made an
0f sentence,

stating, “I

would ask

the Court t0 consider

oral Rule 35

some

motion for a reduction

reduction, whether

be up to

it

ﬁlll

commutation or additional days t0 serve 0r reducing the indeterminate period 0f that sentence.”
(Tn,

p.

19, L.

20 —

p. 20, L.

1.)

The

district court

declined to grant Perez’s request for a

reduction 0f sentence and instead revoked Perez’s probation and executed his underlying
sentence Without reduction. (TL, p. 22, Ls. 4-7; R., pp. 301-04.) Perez’s written Rule 35 motion,

ﬁled 13 days after the entry of the order revoking probation, was an impermissible successive

Rule 35 motion and, as such, the
district court

district court

lacked jurisdiction t0 consider

Because the

it.

lacked jurisdiction to consider Perez’s successive Rule 35 motion, the court’s order

denying the motion must be afﬁrmed.

Even

if

Perez’s Rule 35 motion were not an improper, successive motion, Perez has

failed t0 establish

If a sentence

is

is

any basis

for reversal

of the

district court’s

within statutory limits, a Rule 35 motion

reviewed for an abuse of discretion.

(2013) (citing State

V.

is

order denying his Rule 35 motion.

merely a request for leniency, which

State V. Brunet, 155 Idaho 724, 729,

316 P.3d 640, 645

Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007)).

motion “does not function as an appeal of a sentence.”

I_d.

motion, the defendant must show that the sentence

excessive in light of

is

A

Rule 35

Thus, “[w]hen presenting a Rule 35

new

or additional

information subsequently provided t0 the district court in support 0f the Rule 35 motion.”

Absent the presentation of new evidence, “[a]n appeal

still

ﬁom

cannot be used as a vehicle to review the underlying sentence.”

I_d.

the denial 0f a Rule 35 motion

I_d.

at

729-30, 316 P.3d

46; State v. Carter, 157 Idaho 900, 903, 341 P.3d 1269, 1272 (Ct. App. 2014).

at

645—

Perez did not appeal the judgment of conviction or the order revoking probation in this
case,

and he provided no new

reduction 0f sentence.
sentence because he

On

01'

additional information in support of his Rule 35 motion for a

appeal, Perez argues that the district court should have reduced his

made progress while on probation and he has “family/community”

(Appellant’s brief, p. 4.)

However, information with respect

Perez’s performance

to

probation and the fact that he had support in the community was before the

time that

it

pp. 312-14.)

(PSI, pp. 9-11, 257-62; Tr., p. 17, L. 16

Because Perez presented no new evidence

failed to demonstrate in the

motion

that his sentence

was

—

this

p. 20, L. 3; p. 21, Ls.

was not

19-23; R.,

of his Rule 35 motion, he

in support

excessive.

0n

district court at the

revoked Perez’s probation and executed his underlying sentence; as such,

“new” information.

support.

Having

failed to

make such

a showing, he has failed t0 establish any basis for reversal 0f the district court’s order denying
his

Rule 35 motion for reduction of sentence.

CONCLUSION
The

state respectfully requests this

Court to afﬁrm the

district court’s

Perez’s Rule 35 motion for a reduction 0f sentence.

DATED this 25th day of March,

2020.

_/s/

Kenneth K. Jorgensen
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Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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